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1. Introduction

When property is owned by more than one person it is held by
them“in trust” The property is treated as being held by the owners
temporarily (whilst they use and enjoy it for whatever purposes they
agree) and on the basis that they will ultimately sell it and share the
proceeds between them.

Since 1996 all such trusts have been known as “Trusts of Land”and
the courts have unrestricted powers to resolve any disputes relating
to such trusts. Nevertheless, in specific cases it will still be
appropriate to give joint owners a power to force a sale of the land
e.g.when they are in business together.

2.Joint Tenants and Tenants in Common

Persons who own property jointly can choose whether to own it as
“joint tenants” or “tenants in common’

2.1 Joint Tenants — do not own separate shares in a jointly owned
property. Consequently, on the death of one joint tenant, the
property automatically belongs to the remaining tenant(s) and the
last surviving joint tenant becomes the sole owner. A joint tenant
therefore has no share in the property to gift by Will.

This form of joint ownership is used routinely by married couples
because of its informality on first death. However, nowadays married
couples need to look more closely at this question for the reasons
given in section 3 of this Guide.

When a property owned by joint tenants is sold, each owner
receives an equal share of the sale price (regardless of contributions
made to the purchase price or to mortgage payments).

2.2 Tenants in Common — do own separate shares in a jointly owned
property. Consequently, on the death of one tenant in common, the
share of that tenant in common passes to the person(s) entitled to it
under the terms of their will and, if they have no will, under the rules
which apply on an intestacy.

It may be important to take in to account the requirements of the
surviving tenant(s) in common and it is therefore VITAL that tenants
in common have wills which specify what happens to their shares
in jointly owned property when they die.

Because tenants in common have separate shares, it is possible to
specify what proportion of the sale proceeds they receive when the
property is ultimately sold. This is usually done in a separate Trust
Deed which can contain other relevant terms e.g. liability to repay
mortgages and the ability to force a sale of the property.
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3.Choosing whether to own as Joint Tenants
or Tenants in Common

Owning as joint tenants clearly has the advantage of simplicity.
However, the number of circumstances in which joint owners
should consider owning as tenants in common is increasing. These
are some of the most common:-

3.1 Separate shares in the property require protection — Joint
owners who have contributed different amounts to the purchase
price of the property may wish to ensure that they each receive
their appropriate share of the proceeds of sale e.g. friends, relatives
or business partners who buy a property together.

3.2 Spouses want a third party to receive their share of the property
rather than their surviving spouse — the following are common
examples of this situation:-

3.2.1 A spouse with children from a previous marriage who wants
those children (not the surviving spouse) to receive his/her share in
the property.

3.2.2 An elderly married couple who want their shares in a property
to pass to their children rather than automatically to the survivor of
them. Depending on the circumstances surrounding such a gift,
there may be tax or other consequences of it which are not the
subject of this guide but on which further advice will be required.
However, this is the means by which such gift might be achieved.

3.3 To reduce liability to Inheritance Tax — it may be that spouses,
civil partners or unmarried partners with substantial assets do not
want a property they own jointly to automatically belong to the
surviving joint tenant. This would result in the survivor's estate being
increased by the value of the deceased partner’s notional share in
the property and could result in a substantial Inheritance Tax liability
when the survivor dies.

They could avoid this “bunching”of assets in the survivor’s estate by
declaring they now hold the property as tenants in common and
then making arrangements by Will to use their available reliefs from
Inheritance Tax.

4.Severing a Joint Tenancy

Joint owners who own property as joint tenants may “sever the
tenancy” (so that the property is subsequently owned by them as
tenants in common) simply by serving a notice on each other to
that effect. If you think this may be necessary, please contact us.
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5.Conclusion

Because in the majority of cases it is still appropriate for joint owners
to own property as joint tenants, we shall assume that is what you
want unless you instruct us otherwise. However, if you are not sure
please arrange a meeting to discuss this matter further.

If you know at this stage that you wish to own as tenants in
common (in which case a Trust Deed will be necessary), please
contact us so that we may take the necessary instructions to
prepare an appropriate Trust Deed.

This document is written as an outline guide only and any action
should not be based solely on the information given here.
Appropriate professional advice should always be taken in
specific instances.
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For further information please contact one of our offices:

Hewitsons, Shakespeare House, 42 Newmarket Road,
Cambridge CB5 8EP Tel 01223 461155

Hewitsons, Exchange House, 482 Midsummer Boulevard,
Central Milton Keynes MK9 2EA
Tel 01908 247010

Hewitsons, 7 Spencer Parade, Northampton,
NN1 5AB Tel 01604 233233

Hewitsons, 53 High Street, Saffron Walden,
Essex CB10 1AR Tel 01799 522471
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email: enquiries@hewitsons.com

Hewitsons is requlated by the Solicitors Regulation Authority.
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